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Before nme in this contract dispute are defendants' notions
for summary judgment. Pursuant to 28 U.S.C. § 636(b)(1)(B), I
referred the notions to Chief Magistrate Judge Bow er, who issued
a report ("Report") recommendi ng that they be granted in part and
denied in part. In response, the plaintiff and both defendants
have filed objections to the Report. After considering these
obj ections, hearing oral argunent, and entertaining suppl enental
subm ssions, | conclude that the recommendati ons contained in
the Magistrate's Report are correct and they will be adopted as
Orders of this Court.

| . BACKGROUND

A Fact s

In the Report, Magistrate Judge Bow er provided an extensive
recitation of the background facts. See Report at 1-23. | need
for present purposes to provide only a very brief background

summary. Except where specifically objected to, as set forth

-1-



bel ow, the facts are undi sputed by the parties.

This case arises froma scientific project under the
auspi ces of the National Aeronautical and Space Adm nistration
("NASA"). The fundanental source of the dispute lies in the
t ensi on between, on the one hand, how NASA formally deals with
research scientists and the institutions that enploy them and on
t he ot her hand, custom and practice in the scientific comunity.

Plaintiff Wnne Calvert, a research scientist, wrked at the
University of lowa in 1992 when NASA convened a group to explore
radi o soundi ng of the magnetosphere. The group, which included
both Cal vert and defendant Bodo W Reinisch, spent the next two
years pronoting the idea of radi o soundi ng and advancing the idea
of conducting plasma i magi ng experinments aboard a NASA
spacecraft. During those two years, Calvert invented a new
nmet hod for neasuring plasma structures in the magnetosphere. The
group -- which called itself the Radio Plasma Imager ("RPI") team
-- at this point had no outside financing, formal institutional
structure, or specific proposals for NASA

In 1994 Calvert and other RPI team nenbers approached
def endant Janmes L. Burch, Vice President of the Instrunmentation
and Space Research Division at Sout hwest Research Institute
("SWRI") in San Antonio, Texas. The purpose of their visit was
to explore joining a proposed SwRI satellite project, known as
the I mager for Magnetopause-to-Aurora Exploration ("I MAGE")
i nvestigation, involving various magnetospheric studies. Burch

agreed to make RPI a conponent of the |larger | MAGE project.
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In March 1995 NASA issued a call for proposals for research
projects for the upcom ng "M DEX" satellite m ssion. NASA used a
two-step process to narrow the initial nunber of proposals to two
projects that would take place on the MDEX m ssion. The RP
team now including Burch, net in San Antoni o several tines,
along with scientists working on other sub-projects within the
| arger | MACGE project. The purpose of the neetings was to "plan
the mssion in detail and to begin preparation of a form
proposal . "

Under NASA regul ations, the step one proposal is submtted
by the Principal Investigator ("Pl") under the institutional and
financial sponsorship of his institution; NASA deals only with
institutions for fiduciary reasons. For the larger | MAGE step
one proposal submtted June 27, 1995, Burch was the PI and hence
SWRI was the sponsoring institution. The proposal |isted
Rei ni sch as a "co-investigator” in charge of RPlI design and
flight integration -- in essence, Pl of the smaller RPlI sub-
project. Under the proposal, all NASA funds would go to SwRI
whi ch would in turn subcontract with the enploying institutions
of co-investigators for the sub-projects; those institutions
would in turn relay noney to the individual institutions of the
various scientists working on the sub-project. In the case of
RPI, SWRI woul d subcontract with the University of Massachusetts
at Lowell ("UM"), where Reinisch worked, to inplenent the RP
project; UML was, in turn, to direct the funding for Calvert's

work to the University of Iowa, where Calvert was then enpl oyed.
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As for the participating scientists, Burch (as PlI) and Reinisch
(as RPI co-investigator) had the "final responsibility" for
determ ni ng whether a participating RPl scientist was performng
adequatel y.

Wil e the proposal and contractual arrangenents are quite
clearly between NASA and various institutions, and anong the
institutions thenselves, customand practice in the scientific
community provides the environnent for the formal institutional
arrangenents. According to scientific customas set forth by
Calvert and his expert, when a group of scientists submts a
proposal to NASA, the scientists forman inplied agreenent anong
t hensel ves. Each participating scientist, by agreeing to work on
a proposal for NASA and putting his nane on that proposal, is
expected to do certain work preparatory to the creation of that
proposal, and to do the stated work if the proposal is accepted.
In return, he expects that, if the proposal is accepted, he
(rather than another scientist) will receive the work and the
funding that goes with it. Customarily, and unless specifically
agreed otherwi se, scientists expect to participate for the life
of the project (or the portion of it which they agree to work on)
and any subsequent extensions. Furthernore, if a scientist
changes institutions mdway through a project, the grant follows
himwith only a "routine formality" of approval by the funding
agency. Defendants do not agree that this is the scientific
customor that participating scientists enter into inplied

agreenents.



I n August 1995 NASA chose the | MAGE proposal to proceed to
step two, and the RPI team spent the next four nonths preparing a
nore detailed step two proposal which it submtted in Decenber
1995. The step two proposal included $720,000 for Calvert's
wor k, including $450,000 for ni ssion operations and data anal ysi s
("MXDA"). The noney was to be transferred to Calvert through a
subcontract between UML and the University of |owa.

In April 1996 NASA sel ected the | MAGE proposal (including
RPI) as one of two projects for its MDEX satellite m ssion
NASA and SwRI executed a contract for the early phases of the
| MAGE project, and SWRI and UM. executed a subcontract for the
early phases of the RPI subproject. The SwRI -UM subcontract was
expressly limted to prelimnary RPlI design, but could be
extended. Calvert remained in lowa, and would nmainly interact
wi th Massachusetts-based RPlI team nmenbers.

Soon afterwards, the University of lowa term nated Cal vert.
Because NASA required funding to go to institutions, not people,
an institutional home had to be found for Calvert. By custom and
practice in the scientific comunity, in such situations the
parties try to arrange for a scientist's enploynent at anot her
institution to ensure his continued participation in the project.
Consequently, Reinisch arranged for UML to hire Calvert in the
summrer of 1996.' Calvert contends that he and Reinisch al so

reached a "side agreenent” to perform additional work beyond that

'Calvert did not nove to Massachusetts, but rather remained
based in lowa and travel ed to Massachusetts as necessary.
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originally scheduled, and to fund Calvert's annual UMW sal ary of
$80, 000 fully.

In the fall of 1997, however, Reinisch came to conclude that
"Cal vert was not working well as a team nenber." [|In Decenber
1997, UML (at Reinisch's recomendation) changed the terns of
Calvert's UML enpl oynent to a consulting arrangenment through the
pre-launch phase (lasting until January 2000) and the three year
MO&DA phase. Calvert was not satisfied with this proposa
because the ampbunt that Reinisch offered to pay himwas all egedly
| ess than he and Reinisch had originally agreed, and because of
ot her concerns with the proposed consulting agreenment. Reinisch
then term nated Calvert's additional work and stated that Cal vert
woul d only performthe original work. |In August 1998 UML
rescinded its offer of the consulting agreenent and term nated
Cal vert.
B. The Report and Recommendati on

In her Report, Chief Magistrate Judge Bow er first addressed

2 and found

a choice of |aw dispute between Reinisch and Cal vert,
that, there being no relevant difference between Texas |aw (which
Cal vert pressed) and Massachusetts | aw (which Reini sch pressed),
it was unnecessary to resolve the dispute. Report at 24-26.

Next, she turned to Count |, alleging a breach of
partnership. She analyzed the clai munder both Texas and
Massachusetts | aw, and found that under either body of |law there

was insufficient evidence to support the establishnent of a

Burch agreed with Calvert's choice of Texas |aw.

-6-



partnership or joint venture. 1d. at 26-37. The key el ement
under either state's lawis an association of persons as co-
owners of "'a business for profit.'" 1d. at 27 (quoting Tex.
Rev. GCv. Stat. art. 6132b-2.02(a)), 32 (quoting Mass. Gen. Laws
ch. 108A, 8 6). Furthernore, a partnership or joint venture also
requires a nutual right of control or managenent of the
enterprise. |d. at 28, 31 (citing Texas law), 33-34 (citing
Massachusetts law). Magistrate Judge Bow er found that the
summary judgnent record did not contain sufficient evidence to
support either requirenment. 1d. at 29-32 (applying Texas |aw),
35-37 (applyi ng Massachusetts |law). She therefore recommended
that summary judgnent be granted on Count |.

Finally, she turned to Count |1, alleging breach of

contract. She found that there was sufficient evidence upon
which a jury could find that Calvert, Reinisch, and Burch forned
an inplied in fact contract. Under this alleged contract,
Cal vert agreed to contribute his nane and research to the
proposal s, to assist in devel opnent of the proposals thensel ves,
and to engage in certain work (designing the RPI software and
nmeasur enent techni que, and anal yzing data in the MO&DA phase) if
NASA approved the | MAGE project; in turn, Reinisch and Burch
agreed that Calvert would performthis work and be funded for it.
Id. at 40.

Magi strate Judge Bowl er rejected, for sunmary judgment

pur poses, Reinisch's defense that his actions were all as a



di scl osed agent for a disclosed principal (UM).%® She found that
there was a genui ne issue of fact as to whether Reinisch, in his
i ndi vidual capacity, had an inplied in fact contract with Cal vert
to participate in the RPI portion of the | MAGE project if NASA
chose the | MAGE project. 1d. at 44.

She al so rejected Burch's defense based on the statute of
frauds.® Under the statute of frauds, an agreenent that cannot
be perfornmed within one year fromthe date of the parties
undertaki ng cannot be enforced without a witing signed by the
al | eged prom sor; conversely, an agreenent that can be perforned
wi thin one year does not require such a witing. 1d. at 45-46
(Texas law), 51 (Massachusetts law). An agreenment that can be
term nated within one year based on the occurrence of a condition
presents a sonmewhat different analysis. |If term nation conpletes
t he performance, then the possibility of term nation within one
year puts the agreenent outside the statute's scope, i.e.,

enforceable without a witing. |[If, on the other hand,

*Evidently UML was not a named defendant because it woul d
have a sovereign immunity defense. Reinisch argues that he
enj oys the benefit of UML's sovereign inmunity. However, this
defense is only relevant if Reinisch was acting solely as UM's
agent, in which case he woul d not need the defense because he
woul d not be individually |iable.

‘Rei nisch attenpted belatedly to join in this defense, but
Magi strate Judge Bowl er did not allow himto raise the issue at
summary judgnent because he failed to plead it as an affirmative
defense in his answer. Reinisch can, of course, nobve to anend
his answer to incorporate this defense. |In particular, |I note
that the separate "side agreenment” that Reinisch and Cal vert
all egedly entered into in the sumrer of 1996 may i ndependently
fall within the statute of frauds. Because that issue is not
before ne, | do not address it at this tine.
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term nati on excuses non-performance, then the nmere possibility of
term nation within one year does not renove the agreenment from
the statute's scope. 1d. at 46-49.

Magi strate Judge Bow er found that, viewing the record in
Cal vert's favor, a jury could find that the parties agreed that
Cal vert would performfor the |life of the project. 1d. at 49-51.
The project, under this view, would not refer just to the RP
portion of the | MAGE project as eventually accepted by NASA, but
also to the preparatory work involved in creating the proposal.
Al t hough Calvert's preparatory work woul d not be NASA-funded, it
woul d not be gratuitous either; in essence, his work done before
NASA started actually funding the RPI team would be in
consideration for the RPlI team guaranteeing that Calvert, and not
soneone el se, would be awarded the work that the parties
understood he would do -- principally, designing the RPI software
and nmeasurenent techni que, and anal yzing data in the MO&DA phase

Under this view, Magistrate Judge Bow er found, if NASA were
to have rejected the | MAGE proposal, the "life of the project”
woul d have been | ess than one year; conversely, if NASA accepted
the | MAGE proposal (as it did), the life of the project would be
much | onger than one year. Because the possibility of
performance within one year renoves the agreenent fromthe
statute of frauds regardl ess of what actually happened, it
follows that if a jury found the terns of the agreenent as
Calvert alleged, then it would be enforceable even wthout a

witing. Magistrate Judge Bow er found a genuine dispute on the
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terms of the inplied in fact contract involving Burch, Calvert,
and Reinisch, and therefore denied the statute of frauds defense
for summary judgnment purposes. [d. at 49-50.

Finally, Magistrate Judge Bow er rejected defendants'
argunment that the agreenent is void because it violates public
policy. 1d. at 51-58. Defendants argued that, even if the
scientists had formed an agreenent in their individual
capacities, it would run counter to NASA' s regul atory schene for
research contracts. No NASA regul ation expressly prohibits
contracts anong scientists, acting as individuals, in the course
of preparing a NASA proposal. 1d. at 52 n.41. However,
def endants argue that several sources, taken together, express an
i mportant public policy that NASA contracts be made through an
institution: NASA s Guidelines for Acquisition of Investigations
("Guidelines"), 48 C.F.R § 1870.1 Appendix | (1995); the M DEX
announcenent of opportunity; and a quotation fromthe "Frequently
Asked Questions" section of a NASA research announcenent
gui debook. |d. at 54-57. Magistrate Judge Bow er found that the
portions of those sources relied upon by defendants -- which
essentially state that NASA requires institutional sponsorship
and subcontracting for its projects -- do not evince a federal
policy against scientists independently contracting in their
i ndi vi dual capacities to present and inplenent a proposal.
Furthernore, she found that other portions of those sources,
particularly the Guidelines, "recognize the inportance of the PI

his relationship to co-investigators and the formation of teans
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anong a group of investigators as opposed to institutions.” [Id.
at 55. Gven that NASA was well aware of prevailing scientific
custom Magistrate Judge Bowl er found, the cited NASA docunents
were actually entirely consistent, permtting a parallel
contracting track under which scientists would agree anongst
t hensel ves to submt (and, if fortunate enough to be sel ected,
i npl ement) a proposal, while NASA itself would formally contract
with institutions only. 1d. at 54-58.
C bj ections to the Report

Cal vert objects to the Report on eight grounds. G ounds 1-6
are mnor disputes about factual details that could not change
t he disposition of the notions, and | therefore decline to
address themon the nerits.> Gound Seven objects to the
Report's conclusion that, while Reinisch was acting at |least in
part as a disclosed agent of UM, there is a dispute of fact as
to whether he was also acting in his individual capacity.
Cal vert objects insofar as Magi strate Judge Bow er assunmed that

Rei ni sch was acting at all as an agent for UML. G ound Ei ght

*G ound One (which Cal vert acknow edges "may be [] legally
immaterial") states that "Burch was not regarded as part of the
RPI teanmt but was rather part of the larger | MAGCE team G ound
Two asserts that Calvert attended the initial 1992 organizati onal
neeting of the RPI team Gound Three relates to an apparent,
possibly illusory, and probably irrel evant contradiction between
Cal vert's statenent and that of his expert as to, by custom when
i ndi vi dual scientists forman agreenent. G ounds Four and Five
object to characterizations of UML's hiring and firing of Calvert
as recommended by Reini sch when, Calvert asserts, they were
"directed" by Reinisch. Gound Six seeks to correct an apparent
t ypographi cal error deriving froma transcription error in
deposi tion testinony.
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asks me to clarify that Calvert's notion to strike testinony of
an undi scl osed wi tness (Anderson) and of a previously undiscl osed
docunent, which Magi strate Judge Bow er recommended denyi ng as
nmoot, is denied without prejudice to its reassertion by notion in
l[imne or at trial. |In a scheduling conference acconpanying the
heari ng on objections to the Report and Recommendati on,

resol ved Gound Eight by affording a period of tine for discovery
on the topic.

Burch objects to the Report's conclusions that (1) the NASA
regul ations requiring scientists to participate in projects
t hrough formal, disclosed institutional arrangenents do not
render any side contracts anong individual scientists void as
agai nst public policy, because (Burch argues) there is an obvious
potential for conflicts in allowng two sets of side-by-side
obl i gati ons governing the same activities of the sane actors, and
(2) NASA's rejection of the | MAGE proposal could result in
conpl ete performance within a year, because (Burch argues) NASA' s
acceptance was a condition that, if it did not occur, would
excuse non-performance, rather than result in conplete
per f or mance.

For his part, Reinisch objects to the Report's findings that
there are genuine issues of material fact concerning (1) whether
Rei ni sch acted, at least in part, in his individual capacity, and
(2) whether there was a contract between Reinisch and Cal vert,
when (Reinisch asserts) any agreenent Reinisch entered into would

have been on behal f of UM..
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1. DI SCUSSI ON

A St andard of Revi ew

A district judge nay designate a magi strate judge to conduct
heari ngs and submt to the district court proposed findings of
fact and recommendations for the disposition of pretrial notions,
including notions for summary judgnent. 28 U . S.C. 8§ 636(b)(1)
(B). A party may obtain review of a magistrate's report and
recommendation by filing an objection in the district court. I1d.
8§ 636(b)(1)(C; Fed. R Cv. P. 72(b). The district court
applies a de novo standard of review, which does not require a
new hearing. 28 U.S.C. 8§ 636(b)(1)(B); Fed. R Gv. P. 72(b); D
Mass. L. Mag. R 3(b); see also Mathews v. Wber, 423 U S. 261

(1976). The district court may accept, reject or nodify the
recommended deci sion, receive further evidence, or recommt the
matter to the magistrate judge with instructions. 28 U S.C. 8§

636(b)(1); see Paterson-Leitch v. Mass. Mini. Wol esal e El ec.

Co., 840 F.2d 985, 990-991 (1st Cir. 1988).

Revi ew of the magistrate’s report and reconmendati on, while
de novo, does not require starting fromscratch; rather, the
district court need only review those aspects of the report and

recommendati on objected to by the parties. See Santiago V.

Cannon U. S.A, Inc., 138 F.3d 1, 4 (1st Cr. 1998) ("The district

court is under no obligation to discover or articulate new | egal
theories for a party challenging a report and recomrendati on

i ssued by a magi strate judge."); Paterson-Leitch, 840 F.2d at

990- 91.
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Anal ysi s
1. Public Policy

The principal issue presented by defendants' public policy
contention is not whether NASA intended to prevent scientists
fromentering into agreenents anongst thensel ves concerning
proposal s for NASA projects, but rather whether judicially
enforcing such agreenents woul d endanger NASA s careful ly
desi gned contracting schene.®

A contract may be rendered unenforceable by a conflict with
a public policy that is ""explicit," "well defined,' and

"domnant.'" E. Assoc. Coal Corp. v. Mne Wirkers, 531 U S. 57

62 (2000) (quoting WR. Gace & Co. v. Local Union 759, Int'
Uni on of the United Rubber, Cork, Linoleum & Plastic Wrkers, 461

U.S. 757, 766 (1983));’ accord Lawence v. CDB Servs., Inc., 44

®OF course, agreenments can still have value even if they are
not judicially enforceable. For instance, in a closely knit
community -- perhaps the relevant scientific conmunity here is
one -- violation of an agreement can lead to informal sanctions
such as |l oss of professional credibility.

'Magi strate Judge Bow er found Eastern Associ ated
i nappl i cabl e because it involved an arbitration award concerni ng
a collective bargaining agreenment. Report at 53 n.42. However,
Eastern Associated relied for this point on WR. G ace, which in
turn stated that "[al]s with any contract, however, a court may
not enforce a collective-bargaining agreenent that is contrary to
public policy" before reaching the rel evant point:

If the contract . . . violates sonme explicit public
policy, we are obliged to refrain fromenforcing it.
Such a public policy, however, must be well defined and
dom nant, and is to be ascertained 'by reference to the
| aws and | egal precedents and not from general

consi derations of supposed public interests.’

461 U. S. at 769 (enphasis added) (quoting Miuschany v. United
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S.W3d 544, 545 (Tex. 2001) (refusing to hold contracts void on
public policy grounds without "clear indication of |egislative

intent to prohibit such agreenents"); but see Beacon Hill Gvic

Ass'n v. Ristorante Toscano, Inc., 422 Mass. 318, 321 (1996)

(""Public policy'. . . refers to a court's conviction, grounded
in legislation and precedent, that denying enforcenent of a
contractual termis necessary to protect sone aspect of the

public welfare."); Adans v. E. Boston Co., 236 Mass. 121, 128

(1920) ("The test is whether the underlying tendency of the
contract . . . was manifestly injurious to the public interest
and wel fare.").®

The problem for defendants is that NASA s policies requiring
NASA to interact formally with institutions (and for those
institutions to interact formally with other institutions) do not
necessarily prevent scientists frominteracting with one another
in a different fashion. The record contains anple evidence --
including froma former Adm nistrator of NASA, Calvert's expert

Dr. Robert Frosch -- supporting the view that NASA is well aware

of how scientists collaborate individually on research proposals.

States, 324 U S. 49, 66 (1945)). Mischany, in turn, involved a
contract for the purchase of land fromthe United States.
Therefore, Eastern Associated is relevant for the point (which
Magi strate Judge Bow er acknowl edged) that the public policy mnust
be "explicit,"” "well defined,” and "dom nant."

8The Massachusetts standard for the clarity of a public
policy appears to be different fromthose used by Texas or the
federal system Wthout deciding which standard applies here,
note that this difference is not outcone-dispositive in this case
because defendants have not shown that the alleged contract was
"mani festly injurious” to the public welfare.
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See Report at 9 & n.8, 10, 55-56. |If NASA w shed to discourage
such a wi despread practice, a few words woul d have easily
suf fi ced.

Burch points out that allowing a parallel agreenent anong
scientists could create a conflict between the PI's obligations
to NASA and his obligations to the individual scientists.
| ndeed, this case is arguably an exanple of just such a conflict.
But such conflicts are hardly unknown to the [aw (or to nore
famliar practice outside the world of science), nor do they
typically require invocation of extraordinary |egal doctrines
such as voi dness as agai nst public policy. Consider, nerely as a
nore pedestrian and famliar hypothetical, a general contractor's
si mul t aneous (and potentially conflicting) |legal obligations to
the hiring party and to the subcontractors. This case is not
exactly anal ogous, but the sanme general point applies: The nere
fact that a PI could have parallel and arguably conflicting
obl i gati ons does not nean that one of the obligations cannot be
pressed in a court of law. It sinply neans that the Pl nust be
careful when selecting participating scientists and when deci di ng
whether to term nate them

NASA has no clear public policy rendering oral agreenments of
the type Calvert alleges unenforceable. The record indicates
t hat NASA was aware of such agreenents, to sone extent assuned
that scientists would enter into them and even facilitated their
enforcement to a degree by routinely approving transfer of

subcontracts when individual scientists changed institutional
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affiliation. | will therefore adopt the Report's recomrendation
t hat defendants' notion for sunmary judgnment on public policy
grounds be deni ed.

2. Statute of Frauds

The main question regarding the statute of frauds contention
is whether, under the alleged agreenment, NASA' s failure to accept
t he | MACE proposal woul d have neant that the agreenent was fully
performed, or that it was term nated and nonperformance by al
parti es excused. The Report concluded that, given the genuine
di spute surrounding the terns of the inplied in fact contract, a
jury could find that the terns of the agreenent were structured
such that NASA' s failure to accept the | MAGE proposal woul d nean
that the agreenment was fully perfornmed. Burch argues that, under
the facts as Magi strate Judge Bowl er found themand as a matter
of | aw, NASA s acceptance of the proposal was a condition
(whet her precedent or subsequent) the nonoccurrence of which
woul d result in excusable nonperformance, not full performance.
For his part, Calvert, in addition to defending the Report, also
argues that, even if the agreenent is wthin the statute of
frauds, the statute is satisfied by part performance and/ or
various signed witings.

The first task is to ascertain what a jury m ght reasonably
find the terns of the agreenent to be. As a predicate to that
undertaking, it is inmportant to recogni ze that very subtle
differences in contract phraseology can result in radically

di fferent outcones under the statute of frauds. |In the |eading
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Texas case, Glliamyv. Kouchoucos, 340 S.W2d 27 (Tex. 1960), the

Texas Suprene Court quoted with approval Professor WIlliston's
typol ogy of prom ses containing death contingenci es:

The distinction doubtless is a fine one between the
performance of a prom se on the one hand, and an excuse
for non-performance on the other, especially when under
t he headi ng of excuse for non-performance nust be

i ncl uded an excuse provided by the contract itself by
way of defeasance or condition subsequent. . . . That
the formof the contract may be involved in this
distinction is denonstrated by the foll ow ng
illustrative cases:

1. A promise to serve two years;

2. Apromse to serve as |long as the enployee |ives,
not exceeding two years;

3. Apromse to serve two years if the

prom sor |ives so |ong;

4. A promse to serve two years, but if the

prom sor dies the contract shall be

t er m nat ed.

It is obvious that all these prom ses have
substantially the same neaning and, if enforceable, the
sane | egal effect; yet certainly the first prom se, and
presumably the fourth, are within the Statute, while
certainly the second and presunmably the third are not.

Glliam 340 S.W2d at 29 (quoting WIliston on Contracts § 499

(3d ed. 1960)) (internal quotation marks omtted). These highly
refined distinctions illustrate that, in order to apply the
statute of frauds at sunmmary judgnment, the court nust determ ne
as a matter of law not just the rough outline of the agreenent's
terms, but the precise wording that a jury could reasonably find.
Only if every possible phrasing of the agreement that a jury

m ght reasonably find would place the agreenent within the
statute may the court grant summary judgnment on this basis. This

may appear hypertechnical, but as an earlier Texas case (cited by
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Professor WIlliston) noted, "[t]o the criticismthat the
distinction is nore technical than substantial, it may well be
answered that the ancient statute is itself rather technically

worded." Chevalier v. Lane's, Inc., 213 S.W2d 530, 532 (Tex.

1948) .

Wth the above typology in mnd, | find that a jury could
reasonably find the follow ng potential agreements in this case:

1. A promise to serve for the life of the | MAGE
proj ect ;

2. A promise to serve for the life of the | MAGE
project, if NASA selects the | MACE project for the
M DEX m ssi on;

3. A promise to serve for the life of the | MAGE
project, but if NASA does not select the | MAGE
project for the MDEX m ssion, then the agreenent
will be term nat ed;

4. A promise that, if NASA selects the | MAGE project for
the M DEX mission, then the parties will serve for the
life of the | MAGE m ssi on.

Note in particular that the first three versions refer
solely to the I MAGE "project” whereas the | ast includes reference
to the IMAGE "mission.” | nean in this typology to distinguish
the | MAGE project, as the RPI teamevidently viewed it -- which
began (for the scientists) well before NASA nade any form
decisions -- fromthe | MAGE m ssion, as NASA viewed it -- which
began after NASA formally selected I MAGE as a primary m ssion for

the MDEX satellite mssion.® The parties clearly expected to

°Magi strate Judge Bow er found that the inplied in fact
contract, if it existed, was forned in or around October 1995,
whi ch woul d nmean that "proposal" stage work would only apply to
the step two proposal. Report at 49. | conclude that a jury
could find that the rel evant agreenent had been formed as early
as March 1995, when the RPI team began planning the mssion in
detail and working on a step one proposal.
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(and did in fact) perform unconpensated work necessary to prepare
a formal proposal for NASA *® A jury could quite reasonably find
that Calvert (like other RPI scientists) performed this unfunded
work in consideration for allocation of any future funded work to
hi m personal ly. Moreover, even if NASA did not select | MAGE, the
l[ife of the "project” fromthe RPlI scientists' perspective could
be relatively well-defined as begi nning when they started
preparatory work and endi ng when NASA rejected the proposal.
View ng these four possibilities in light of Glliam it is
apparent that the first possibility ("A promse to serve for the
life of the | MAGE project”), which contains no conditions
(precedent or subsequent), could be perforned entirely within one
year. |In essence, Calvert would be promsing to work (and
def endants woul d be promsing to allow himto work) for as |ong
as there was an | MAGE project. The project could conclude with
t he subm ssion of a proposal that was not selected by NASA for
further advancenent, or it could be selected by NASA and turn
into sonething nuch larger. To draw again fromnore famliar
exanpl es, consider an attorney who agrees to assist in a
potential real estate deal. The attorney's involvenent mght end
with the subm ssion of a bid that was ultimtely rejected, or
coul d continue through execution of a purchase contract, deed of
sal e, and perhaps even zoning applications for further

devel opnment. But it is easily conceivable that working for the

%See Report at 6-10, 15-17.
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“life of the deal" could be fully performed if the deal died
young, within a year. This is, in fact, what Mugistrate Judge
Bow er concluded that a jury could find regarding the | MAGE
project. Report at 49.

Burch's argunents all rest on the assunption that the
agreenent nust have included a condition precedent (such as the
second or fourth possibility above) or a condition subsequent
(such as the third possibility above). He argues that Calvert
had no tasks that could be performed unl ess NASA sel ected | MAGE
as a primary mssion for the MDEX mssion; but this is clearly
contrary to the record.

In particular, a jury could reasonably find that, before
April 12, 1996 (the date on which NASA i nfornmed Burch that | MAGE
had been selected), Calvert, having invented a new techni que for
nmeasuri ng magnet ospheric plasma structures by sound and echo
del ay which becanme "[t] he basic design of the RPI" and travel ed
to San Antonio to try to persuade Burch to allow the RPlI project
to becone part of the | MAGE proposal, then traveled to San
Antoni o at | east once between March 1995 and June 1995 to "plan
the mssion in detail"” and "begin preparation of a formal [step
one] proposal"; otherw se "assist[ed] in devel oping"” the RP
portion of the step one | MAGE proposal; for the step two
proposal, hel ped prepare a $720, 000 budget for his work over the
life of the | MAGE project; and prepared a proposal to UML for
$68, 000 for the initial phases. See Report at 6-10, 15-17. Al

of this work could be found to have been done in exchange for the
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prom se that, if NASA selected the | MAGE proposal, Calvert (and
not soneone el se) would perform (and be paid for) the work that
the | MAGE proposal assigned to him The parties could reasonably
have understood that, had Calvert failed to neet any of his
obligations at this stage, he would | ose his spot on the RPI team
and not be included in the final proposal. The parties could
al so reasonably have understood that if NASA did not select the
| MAGE proposal, then the di sappointed RPI team would wap up or
di sband or nove on to other projects, considering its work on the
| MAGE project to be done.

To be sure, Calvert's conplaint does not advance precisely
this theory. Rather, it alleges that "individual scientists .

agreed to enter into whatever contractual formalities were

required by NASA to carry out their individual participation in

the seven year Inmage mission,” and "[t]he proposal to NASA,

coupled with all the work that had gone before it, sets forth the
agreenment of Reinisch, Burch and the Plaintiff wth respect to

carrying out the seven-year satellite project.” Conplaint Y 17,

20 (enphases added).

However, these allegations -- read in the |ight nobst
favorable to Calvert -- do not necessarily contradict the "life
of the project"” scenario which could take his actual agreenent
outside the statute of frauds. No one disputes that the "I nmage
m ssion” or the "satellite project,” as understood by NASA, were
to | ast seven years. Nevertheless, the "project” fromthe

scientists' perspective began earlier, and (had NASA not sel ected
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| MAGE for the MDEX satellite) could have ended nuch earlier

Put differently, had NASA not selected the | MAGE proposal, then
the | MAGE "m ssion” would have | asted zero years. A jury could
find that the rel evant agreenent was formed by incorporation of
the RPI teamin the proposal at step one (in 1995) or step two
(in 1996). |If the agreement was forned | ess than one year before
the step two decision deadline, then the RPlI project, if
interpreted by the jury to nean "preparation of a detailed
proposal and whatever else, if anything, may follow " could have
been conpletely perfornmed within one year.

Because a jury could reasonably find the all eged agreenent
to contain terns that would allow for at |east one node of
performance within one year, Magistrate Judge Bow er found it
unnecessary to consider certain alternative reasons why a jury
m ght find facts indicating that the statute of limtations does
not apply. | note, however, that Calvert's work between the
spring of 1996 and August 1998 m ght be found to constitute
partial performance in satisfaction of the statute.' 1In order
to meet the partial performance exception to the statute of
frauds, Calvert's pre-proposal subm ssion efforts nust have been

"'unequivocally referable to the agreenent and corroborative of

the fact that a contract actually was made.'" Exxon Corp. V.

Breezevale, Ltd., 82 S.W3d 429, 439 (Tex. App. 2002) (quoting

Wley v. Bertelsen, 770 S.W2d 878, 882 (Tex. App. 1989))

“Magi strate Judge Bow er did not reach this point in her
Report and hence | |ack the benefit of her analysis.

-23-



(emphasi s added), rev. denied (June 12, 2003). "The acts of

performance relied upon . . . nust be such as coul d have been

done with no other design than to fulfill the particul ar

agreenent sought to be enforced." Exxon, 82 S.W3d at 439-40

(enmphasi s added).

Much of Calvert's RPI-related scientific work could, of
course, be attributed to his ordinary enploynent as a research
scientist, and therefore would not evidence fulfillnment of the

oral agreenent anong scientists. See Rodriguez v. Klein, 960

S.W2d 179, 186 (Tex. App. 1997) (where party's performnce was
requi red under any one of three agreenents, it could not
unequi vocally refer to the alleged oral agreenent). However, a
jury could reasonably find here that at |east sone of the work
that Calvert did was very specific to devel oping the RPI/I MAGE
proposal for NASA, as opposed to radio plasma i maging in general,
or even pursuit of funding for radio plasma inmaging in general.
For these reasons, | wll adopt the Report's recomrendation
that Burch's notion for summary judgnment on statute of frauds
grounds be deni ed.

3. Rei ni sch' s Agency

It is clear that many of Reinisch's promses to Calvert -
e.g., torelay noney to himfrom UM through the University of
lowa, and to secure enploynent for himat UML when he lost his
University of lowa position -- were purely as a discl osed agent
of UML. The question is whether he al so nade personal agreenents

with Calvert in his individual capacity. Magistrate Judge Bow er
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found, and | agree, that the evidence suggesting that Reinisch
did so, if believed by the jury, is sufficient to bar entry of
summary judgnent. See Report at 43 & n. 31.

Once we assune that there was an oral agreenent preceding
t he subm ssion of the step two | MAGE proposal by which Reinisch
agreed (perhaps inplicitly) that Calvert would work on the RP
project for its duration, it is not unreasonable for a juror to
find that Reinisch nade these prom ses on his own, not on behalf
of UML. Burch agreed that if Reinisch for any reason noved to a
different institution during the | MAGE project, Burch would
cancel the UML contract and enter into a new subcontract with the
sponsoring institution, assumng it had the infrastructure
necessary to support his work. Report at 19; Burch Dep. (Mar.
23, 2001), Calvert v. Reinisch, No. 2000-Cl-16443 (Tex. D st.

Q.), at 6-7.' The fact that Reinisch could | eave UML and take
the RPI project with him while UWL could not take the RP

proj ect away from Reini sch, suggests that Reinisch was for some

purposes the true principal. Put nore sinply, the dog wags the
tail, not the other way around; the jury nust determ ne which was
whi ch.

2The relevance of this testinony is not that it would apply

ipso facto to Calvert — indeed, Burch's statement was partly
based on Reinisch's status as "key personnel™ on the | MAGE
project -- but rather as it applies to Reinisch hinself. It is

evi dence that in sone sense the RPI project was Reinisch's, not
UWM's, and could contribute to a reasonabl e inference that
Rei ni sch acted, at least in part, on his own authority.
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In this light, Reinisch's alleged unwitten agreenent with
Cal vert -- that Calvert would work on the design of the RP
sof tware, mneasurenent techni ques, and data analysis for the
duration of the project -- was arguably not strictly on behalf of
UML. Surely the parties expected that, had Reinisch |left UM and
taken the RPl work with him Calvert would have continued to work
with Reinisch at his new institution, rather than continue to
work at UML on sone project having nothing to do with RPI
| ndeed, UML had little or no interest in Calvert other than
t hrough Rei ni sch's project.

In short, it nmakes no nore sense to say that Reinisch' s oral
inplied promse (that Calvert would receive a certain anmount of
work for the RPI project) was really just a prom se on behal f of
UML than to say that Calvert's oral inplied prom se (that he
woul d performthat work) was really just a prom se on behal f of
the University of lowa. Reinisch reasonably expected Cal vert,
not his university, to perform Calvert expected the sanme of
Rei ni sch.

O course, whether an agreenent of the kind alleged even
existed is open to dispute. But if it existed, a jury could
reasonably conclude that Reinisch agreed to it at |east partly on
his own behal f, not solely on behalf of UML.. Consequently, I
wi || adopt the Report's recomendati on that Reinisch's notion for

summary judgment on discl osed agency grounds be denied.*®

3Burch al so mentioned an agency defense in passing in his
summary judgnent nmenorandum but did not raise it again in his
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[ 11. CONCLUSI ON

For the reasons set forth nore fully above, | adopt the
recomrendati ons of the Report. Defendants' notions for sunmary
judgrment are GRANTED on Count | (breach of partnership) and
DENI ED on Count Il (breach of contract). Plaintiff's notion to

strike is DEN ED

/ s/ Douglas P. Wodl ock

DOUGLAS P. WOODLOCK
UNI TED STATES DI STRI CT JUDGE

objections to the Report. Hence, | deemit waived for summary
j udgment purposes. See Santiago, 138 F.3d at 4.
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